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Introduction

Under the Individuals with Disabilities Education Act (IDEA), all

American children with disabilities are guaranteed a free

appropriate public education, also known as FAPE. FAPE consists

of special education and related services tailored to meet the

unique needs of each child, provided according to a child’s

individualized education program, or IEP.  

As public schools and local educational agencies, or LEAs, each

public charter school in Michigan is responsible for providing FAPE

to children with IDEA-eligible disabilities who are enrolled in the

school.  

Under Michigan’s Revised School Code (the Code), public charter

school authorizers are responsible for overseeing the schools they

authorize and ensuring that each of them complies with its

authorizing contract and all applicable law.  

• If the authorizing body is an

intermediate school district, then it

has additional direct responsibility

under the IDEA for providing

special education and related

services to children with disabilities.  

• If the authorizing body is a

traditional K–12 school district, then

it must maintain an appropriate

arms-length relationship with the

public charter school relative to the

provision of special education

services. More details about this

unique relationship are provided

later in this document.

The IDEA and related

federal and state laws

that protect children

with disabilities

create a complex

system of regulations

that charter public

schools may struggle

to follow.  
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• If, however, the authorizing body is the board of a community

college1 or state public university, then its responsibility with

respect to special education is to oversee, monitor, and support

each public charter school to ensure that it is carrying out its legal

responsibilities and meeting the requirements under their

respective charter contract.  

Regardless of their nature, all authorizing bodies should be

knowledgeable about what special education laws require of

charter public schools. Such bodies must be able to: (i) respond to

any questions from an authorized school, and/or (ii) respond to any

complaints that may be misdirected to the authorizing body.  

The IDEA and related federal and state laws that protect children

with disabilities create a complex system of regulations that charter

public schools may struggle to follow.  

If schools have inadequate mechanisms in place to identify,

evaluate, and educate students with disabilities, then they are

vulnerable to attack for failure to provide FAPE.  

The success of a public charter school depends not only on the

quality of education and services it provides to children without

disabilities, but also on whether it provides appropriate and

challenging educational opportunities to students with disabilities

under the IDEA.  A public charter school that falls short in

compliance with special education laws has not lived up to its

statutory commitments.
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General advice for authorizers

Authorizers who understand special education laws will be well

equipped to oversee public charter school compliance.  All

Michigan authorizers should be ready to anticipate the issues

charter public schools will face with respect to special education by

becoming knowledgeable about the IDEA’s requirements.  

As part of their oversight responsibility, authorizers should be able

to educate and advise charter public schools about common

special education compliance problems and should require schools

to demonstrate their capacity to comply.  Additionally, authorizers

should be prepared to monitor any special education due process

complaints that students with disabilities and their parents may file

against charter public schools. 

This discussion paper aims to provide an overview of the special

education laws with which authorizers should be familiar in order to

fulfill their oversight responsibilities. While this paper does not delve

into fact-specific special education problems, it presents a summary of

the substantive guarantees of many state and federal special education

laws and a guide to the procedures charter public schools must

follow to implement and safeguard those substantive guarantees.  

In this booklet, authorizing bodies will find answers to the following

questions:

• Which special education laws a charter school must follow,

• Who is eligible for special education services,

• How a charter school should determine which services are

needed by a child with one or more disabilities,

• How special education laws are enforced, and 

• What the role of authorizing bodies should be in the provision of

special education services.

In addition to the discussion provided herein, a glossary of key

terms is attached in Appendix A.
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Which special education laws must a
charter school follow?

The rights of children with disabilities in schools are protected

primarily by the IDEA and its implementing regulations. As

previously noted, the IDEA guarantees the right of all children with

disabilities to receive FAPE. 

The IDEA guarantees both substantive and procedural rights to

children with disabilities and their parents.

Funding for the IDEA

The IDEA effectuates its guarantees by providing federal financial

assistance to states and LEAs that meet grant eligibility

requirements.  States are eligible for

these federal funds—sometimes called

Part B funds after the IDEA’s

authorizing part—if “[a] free

appropriate public education is

available to all children with disabilities

residing in the state between the ages

of 3 and 21”2 and other conditions are

met. Part B funds received by states

and LEAs must be used to provide

special education and related services

to children with disabilities.

To receive Part B funds, states and

LEAs must comply with the IDEA’s

substantive requirements by properly

identifying and evaluating children with

disabilities who are eligible for special education and related

services.  States and LEAs must also comply with the IDEA’s

procedural requirements, which are designed to keep parents of

children with disabilities involved in their child’s education and

apprised of any proposed changes to services. 
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REGULATIONS:

• Individuals with
Disabilities Education Act

• Americans with
Disabilities Act

• Section 504 of the
Rehabilitation Act of 1973

• Michigan Administrative
Rules for Special
Education

• Persons with Disabilities
Civil Rights Act



In addition to the IDEA’s mandates, all public agencies and schools

responsible for providing special education and related services in

Michigan must comply with state special education laws, including

portions of the Code and the Michigan Administrative Rules for

Special Education, or “MARSE”.  As a whole, MARSE implements

the requirements of the IDEA in Michigan and supplements its

regulations. 

The IDEA and MARSE do not, however, fully occupy the regulatory

field.  Congress has enacted other, in some respects broader,

legislation that protects people with disabilities from discrimination:  

• Section 504 of the Rehabilitation Act of 1973, known colloquially

as Section 504, is a civil rights statute that broadly protects

individuals against disability discrimination by:

• Any recipient of federal financial assistance, and 

• Any program or activity that receives or benefits from that

assistance.  

• Additionally, the Americans with Disabilities Act, or ADA, makes

it illegal for any public entity to discriminate on the basis of

disability.  

Both of these statutes, through federal administrative regulations

that implement and interpret them, add further complexity to the

field of special education regulation.  

The corresponding Michigan statute that protects the rights of

individuals with disabilities is the Persons with Disabilities Civil

Rights Act, or PDCRA.

As with any set of statutes and regulations, any discussion of the

law in this area is incomplete without reference to court decisions

and administrative guidance:  

• The United States Department of Education, through the Office

of Civil Rights, or OCR, and the Office of Special Education and
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Rehabilitative Services, informally known as OSERS, periodically

issues letter rulings and policy statements that provide guidance

concerning specific applications of Section 504 and the IDEA. 

• Most recently, on Dec. 28, 2016, OCR and OSERS issued a joint

“Dear Colleague” letter and a set of two “Frequently Asked

Questions” documents addressing the rights of students with

disabilities in charter public schools.  

• The Michigan Department of Education, or MDE, sometimes

issues similar policy statements. 

These administrative documents, while not binding on courts, are

often looked to by judges and administrative hearing officers for

guidance on particular issues.  

In addition to state and federal courts,

specially appointed administrative

hearing officers issue decisions to

resolve special education disputes

arising from individual students’

educational programs.  Reconciling

the overlapping requirements of this

array of statutory, regulatory, judicial,

and administrative authority presents

an enormous challenge for charter

public schools.
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It is important to remember

that public school districts

and charter public schools

are LEAs under Michigan law.

As such, they are the entities

responsible for providing

special education services to

students with disabilities

and, as indirect recipients of

federal funds, are required to

comply with the substantive

and procedural requirements

of the IDEA.  
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The Statutory
Underpinnings of
Special Education Law 

Are charter public schools bound by
special education laws?

As LEAs, charter public schools are indeed bound by special

education laws, just as traditional public schools are.  

The IDEA 

The U.S. Department of Education’s IDEA regulations make it clear

that “children with disabilities who attend charter public schools

and their parents retain all rights under [the IDEA].” 

8

A Word About District-Authorized Charters

In Michigan, traditional (non-charter) LEAs are able to authorize charter
public schools within their geographic boundaries. The relationship
that exists between the two entities is arm’s-length, with each having
separate boards and operating as separate LEAs in their own right.
The district’s responsibilities are limited to those of any other authorizer:
overseeing the schools they authorize and ensuring that each of
them complies with its authorizing contract and all applicable law.  

The district-authorized charter public school is responsible for
providing all special education services in accordance with state and
federal regulations. Michigan law does permit the authorizing LEA to
provide fee-based services to a charter school it authorizes, as long
as  the service arrangement is not made a condition of receiving a
charter. This would include special education services.



In its December 2016 guidance, OSERS again “emphasize[d] that

children with disabilities who attend charter public schools and

their parents retain all rights and protections under Part B of the

IDEA just as they would if the children were enrolled in other public

schools.” 

According to IDEA regulations: 

• If the public charter school is an LEA, then the school is ultimately

responsible for ensuring that children with disabilities receive

FAPE by providing special education services.

• If the public charter school is a “school of an LEA”3 and that LEA

receives Part B funds and includes other public schools, then the

LEA is responsible for ensuring that children with disabilities

receive FAPE by providing special education services.

• If the public charter school is neither an LEA nor a school that is

part of an LEA, then the state education agency (“SEA”) is

responsible for ensuring that children with disabilities receive

FAPE by providing special education services.

In Michigan, state law dictates that charter public schools are local

school districts—LEAs in the terminology of the IDEA—for purposes

of providing special education and related services to children with

disabilities enrolled in charter public schools. Therefore, in

Michigan, charter public schools are ultimately responsible for

providing special education services to their students. 

OSERS’ December 2016 guidance provides a concise overview of

these responsibilities for charter public schools that are also LEAs:

[A] charter school LEA must establish its eligibility, consistent

with section 613 of IDEA and 34 CFR §§300.200-300.213 to

receive a subgrant of IDEA Part B funds from the state.  LEAs

that receive these funds, including charter school LEAs, must

use them in accordance with Part B of IDEA for the purposes

of providing special education and related services to children
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with disabilities, and to ensure that the rights of eligible

children and their parents are protected. 34 CFR §300.705(a).

The charter school LEA is responsible for ensuring that the

requirements of Part B of IDEA are met, unless state law

assigns responsibility to some other entity. 34 CFR

§300.209(c). The charter school LEA’s responsibilities are

generally the same as any other LEA and include implementing

child find and conducting periodic evaluations and

reevaluations, developing, reviewing, and revising

individualized education programs (IEPs), and providing or

arranging for the provision of required special education and

related services in the child’s least restrictive environment

(LRE), affording eligible children and their parents procedural

safeguards and due process rights, and complying with the

confidentiality of information requirements. Accordingly, the

charter school LEA must ensure that a child with a disability

and his or her parents are afforded all rights and protections

specified in IDEA that they would have received if the child

were enrolled in another public school program.  In instances

where the charter school LEA may not already have available

the type of special education or related services necessary to

provide free appropriate public education as specified in a

student’s IEP, unless state law assigns responsibility to some

other entity, the charter school LEA must arrange to provide

the services directly or, consistent with the applicable state

charter school law, may choose to contract with another

service provider to ensure the provision of the required special

education and related services at no cost to the parents.

Details about these responsibilities and what a public charter

school must do to meet the IDEA’s requirements are examined later

in this document.
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Section 504, the ADA and the PDCRA

Several state and federal anti-discrimination laws protect people

against discrimination on the basis of disability. Charter public

schools, as recipients of federal financial assistance, are prohibited

by Section 504 from discriminating against students based on

disability. 

In other words, every recipient of federal financial assistance must

comply with Section 504 in all of its operations.  Additionally, as

public entities, charter public schools are bound to comply with the

ADA and its regulations. 

Michigan’s PDCRA also guarantees full and equal access to public

accommodations, services, and education to people with

disabilities, including children in charter public schools.  

Section 504, the ADA, and Michigan’s PDCRA are generally viewed

as interchangeable because they impose similar requirements on

schools.  These three anti-discrimination laws are examined in more

detail later in this document.
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Substantive 
and Procedural
Requirements of 
Special Education Law

To address charter public schools’ responsibilities to students with

disabilities, this section is separated into two parts.  The first

subsection examines how students with IDEA-eligible disabilities

are identified and evaluated.  The second subsection discusses the

types of special education, related services, and accommodations

that charter public schools must provide once a child is determined

to be eligible based on a disability under the IDEA.

How does a public charter school determine who is
eligible for special education and related services?

Defining “disability” under the IDEA

Under the IDEA, a child with a disability is defined as a child who:

• Is evaluated in accordance with procedures outlined in the IDEA

and its regulations,

• Meets the criteria for one or more statutory disability

classifications, and

• Because of his or her disability, needs special education and

related services.  

The IDEA includes following disability classifications:

• Intellectual disabilities,

• Hearing impairments (including deafness),

• Speech or language impairments,
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• Visual impairments (including blindness),

• Serious emotional disturbance,

• Orthopedic impairments,

• Autism,

• Traumatic brain injury,

• Other health impairments, or

• Specific learning disabilities.

Each of these classifications is defined in state and federal

regulations. While these classifications may overlap in some

respects with medical or psychiatric diagnostic schemes, the

regulatory classifications are unique, with distinct requirements for

their application. 

Child find

The IDEA and its implementing regulations include several child find

provisions that require states and LEAs to have policies and

procedures in place to ensure that all children with disabilities who

reside in the state are identified, located, and evaluated. 

The child find requirement covers all

children with disabilities, no matter

how mild or severe the disability.  It

also covers children no matter where

they are, even if they are homeless or

wards of the state or enrolled in

nonpublic schools.  Children with

disabilities must be located, identified,

and evaluated even if they are highly

mobile or even if they are advancing

from grade to grade.  Because charter

public schools are LEAs under

Michigan law, charter public schools

must have policies in place to identify

and evaluate children with disabilities

who are enrolled in their schools.

14

What is “child find”?

Child find is a legal

requirement that school

districts find every child

(through age 21) with a

disability who may be

entitled to special education

services. The school must

evaluate any child it knows

has, or suspects may have,

a disability.



The IDEA and its regulations require schools to be proactive in

identifying children who might be disabled. Although a child’s

parents are often instrumental in identifying their child’s disability,

schools cannot wait for parents to request an initial evaluation of

their child. Under the IDEA, either a parent of a child or the child’s

school may request an initial evaluation to determine if the child

has a disability. 

Evaluation

In Michigan, after a school receives an initial evaluation request and

within 10 school days of its receipt, the school must provide the

child’s parents with written notice of the proposed evaluation and

notice of various procedural safeguards available to the parents

and child under the IDEA. If the school made the evaluation

request, it must also request written parental consent to the

evaluation. 

Before providing any special education or related services to a

student, the school must conduct a full and individual initial

evaluation of the student to determine whether he or she has a

disability and the nature and extent of the special education and

related services that the child needs.

Michigan law provides that evaluations must be completed by a

multidisciplinary evaluation team, which is comprised of a

minimum of two people who are responsible for the evaluation, at

least one of whom is a special education teacher or other specialist

who has knowledge of the suspected disability. 

The evaluation team must complete the full and individual

evaluation, make an eligibility recommendation, and prepare a

written report to present to the child’s individualized education

program team, or IEP Team. The child’s IEP Team makes an

eligibility determination, and if the child is found to have an IDEA-

eligible disability, then the IEP Team must develop an individualized

program of special education and related services for the child.
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In evaluating a child for a disability, schools must “use a variety of

assessment tools and strategies to gather relevant functional,

developmental, and academic information about the child,” but

“not use any single measure or assessment as the sole criterion for

determining whether a child is a child with a disability and for

determining an appropriate educational program for the child.” 

If the child’s educational or related services needs warrant a

reevaluation, or if a child’s parent or teacher requests a

reevaluation, a school must reevaluate the child. Reevaluation may

not occur more than once a year but must occur at least once every

three years, unless the parents and school agree otherwise. 

How does a public charter school determine which
services to provide to eligible students?

FAPE

Once a child is determined to have a disability, either because he or

she was evaluated in his or her previous educational setting or due

to a new evaluation by the school, the school must provide that

child with FAPE. Provision of FAPE is the core of the IDEA. The

IDEA defines FAPE as special education and related services that:

• are provided at public expense, under public supervision and

direction, and without charge,

• meet the standards of the state educational agency (in Michigan,

the MDE),

• include an appropriate preschool, elementary school, or

secondary school education in the state involved, and 

• are provided in conformity with the IEP required under the IDEA

(discussed below).

This statutory definition provides little guidance as to what

special education and related services are appropriate for any
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particular disabled child. The courts have generally held that the

IDEA’s FAPE requirement means that schools must not deny

children with disabilities access to public education and must

provide each child with a disability an IEP that is “reasonably

calculated to enable the child to achieve educational benefits.”

Until recently, the courts used varying substantive standards to

judge whether a child’s IEP met the “educational benefits”

requirement. 

In a March 2017 decision, the U.S. Supreme Court provided

helpful guidance about the scope of FAPE and clarified the

substantive standard that determines whether a child’s IEP

confers educational benefits. The Court stated that “[t]o meet its

substantive obligation under the IDEA, a school must offer an

IEP that is reasonably calculated to enable a child to make

progress appropriate in light of the child’s circumstances.” The

Court rejected a lower court’s holding that children with

disabilities are only entitled to an educational program

calculated to provide “merely more than de minimis,” trivial, or

minor educational benefit. As the Court pointed out, “[a] student

offered an educational program providing merely more than de

minimis progress from year to year can hardly be said to have

been offered an education at all . . . . The IDEA demands more.”

The Court emphasized that “every child should have the chance

to meet challenging objectives.” 

IEP

Under IDEA regulations, if the school determines that the child has

a disability and is entitled to receive FAPE, then it must develop an

IEP for the child. An IEP is the primary vehicle for implementing the

IDEA and providing FAPE. 

An IEP is a “written statement for a child with a disability that is

developed, reviewed, and revised in accordance with [IDEA

regulations], and that must include” the following:
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• A statement of the child’s present levels of academic

achievement and functional performance, including how the

child’s disability affects the child’s involvement and progress in

the general education curriculum,

• A statement of measurable annual goals,

• A description of how the child’s progress toward meeting the

annual goals will be measured,

• A statement of the special education and related services and

supplementary aids and services to be provided to the child,

• An explanation of the extent, if any, to which the child will not

participate with typically developing children in regular classes

and activities,

• A statement of any individual appropriate accommodations

that are necessary to measure the academic achievement and

functional performance of the child on state and districtwide

assessments or statements regarding alternate assessments,

and

• The dates, frequency, location, and duration of special education

services for the child.

All LEAs, including charter public schools, must have
an IEP in effect for each child with a disability within
its jurisdiction at the beginning of each school year. 

Once an IEP is agreed upon by the child’s IEP Team, it must be

adhered to unless revised according to IDEA procedures. The IEP

Team must review the child’s IEP periodically (but at least

annually) to determine whether its goals are being achieved and

whether the IEP should be revised, based on the individual needs

of the child. 

When developing a child’s IEP, IDEA regulations require the IEP

Team to consider several general factors, including: 
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• The child’s strengths,

• Parental concerns for enhancing the child’s education, 

• The results of the child’s initial or most recent evaluation, and 

• The child’s academic, developmental, and functional needs. 

Depending on the situation, the IEP Team must consider special

courses of action based on the child’s unique needs, such as:

• The use of positive behavioral interventions and supports when

the child’s behavior impedes his or her own learning or that of

others,

• Various options to address the child’s language and

communication needs when the child has limited English

proficiency or is deaf or hard of hearing, and

• a possible need for instruction in and use of Braille for a child who

is blind or has visual impairments.

The U.S. Department of Education (“USDOE”) has provided further

guidance for schools based on the Supreme Court’s interpretation

of the scope of FAPE. The USDOE has said that, when a child’s IEP

Team develops an IEP, the IEP Team must make prospective

decisions and judgments “that are informed by their own expertise,

the progress of the child, the child’s potential for growth, and the

views of the child’s parents.” 

The USDOE also advised that IEP development should reflect

whether past special education, related services, and strategies

were effective for the particular child, and whether the child made

progress and achieved academic growth under that program. Other

factors to consider in developing an IEP include “whether the child

is on track to achieve or exceed grade-level proficiency, any

behaviors interfering with the child’s progress, and additional

information and input provided by the child’s parents.”
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The IEP Team

A child’s IEP Team is the “group of individuals . . . that is responsible

for developing, reviewing, or revising an IEP for a child with a

disability,” which must include: 

• The parents of the child with a disability,

• At least one regular education teacher of the child (if the child

participates in regular education),

• At least one special education teacher,

• A representative of the public charter school who is “qualified to

provide, or supervise the provision of specially designed

instruction to meet the unique needs of children with disabilities;

is knowledgeable about the general curriculum; and is

knowledgeable about the availability of resources of the [public

charter school],”

• An individual who can “interpret the instructional implications of

evaluation results,”

• At the discretion of the parent or the public charter school, other

individuals who have knowledge or special expertise regarding

the child, including related services personnel as appropriate (this

often includes a psychologist or social worker advising the

parents or, in rare instances, the parents’ legal counsel), and

• Whenever appropriate, the child with a disability.

The school must notify the child’s parents of upcoming IEP Team

meetings “early enough to ensure that they will have an

opportunity to attend.” The time and place for the meeting must be

mutually agreed between the school and the parents. These steps

must be taken to ensure that one or both parents are present at the

meeting and able to participate.
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Least restrictive environment

Under the IDEA, each child with a disability is entitled to receive

FAPE, provided through the child’s IEP, in the least restrictive

environment, or LRE. This means a school must ensure that

children with disabilities are educated with typically developing

children to the “maximum extent appropriate,” and that children

with disabilities are removed from regular educational classrooms

“only if the nature or severity of the disability is such that education

in a regular classroom with the use of supplementary aids and

services cannot be achieved satisfactorily.” 

The school must ensure a “continuum of alternative placements” is

available, so each child with disabilities may be educated in the

LRE. The continuum must include instruction in regular classes,

special classes, special schools, home instruction, and instruction in

hospitals and institutions. 

If placement in a regular classroom is the LRE for a child, then the

school must also make supplementary services available, such as a

resource room or other instruction. A child’s placement decision

must be made jointly by the child’s parents and school personnel

who are knowledgeable about the child, the meaning of the

evaluation data, and the placement options, and must be

determined at least annually based on the child’s IEP. 

Schools must also ensure that children with disabilities participate

with typically developing children in extracurricular services and

activities to the maximum extent appropriate. 

Related services

The IDEA’s FAPE requirement ensures children with disabilities will
not only receive special education designed to meet the unique
needs of a child with a disability, but also ensures that schools
provide related services when a child’s IEP calls for such services.
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Related services are defined as transportation and such
developmental, corrective, and other supportive services as are
required to assist a child with a disability to benefit from special
education. These services may include:

• Speech-language pathology and audiology services, 
• Interpreting services,
• Psychological services, 
• Physical and occupational therapy,
• Recreation, including therapeutic recreation, 
• Early identification and assessment of disabilities in children, 
• Counseling services, including rehabilitation counseling, 
• Orientation and mobility services, 
• Medical services for diagnostic or evaluation purposes,
• School health and nursing services,
• Social work services in schools, and 
• Parent counseling and training.

Not every child with a disability will need all of the related services
listed. Each child’s IEP must be developed with the child’s individual
needs in mind, and only those services that are included in an IEP
must be provided.

Nonacademic services and activities

In addition to providing special education and related services to
children with disabilities according to their IEPs, schools also must
ensure that children with disabilities have an equal opportunity with
typically developing children to participate in nonacademic and
extracurricular services and activities, such as counseling services,
athletics, transportation, health services, recreational activities, and
special interest groups or clubs sponsored by the school. 

Part of a child’s IEP development includes figuring out what
supplementary aids and services will be provided to ensure the
child has these equal opportunities. Schools also must provide
physical education services to both typically developing children
and children with disabilities on an equal basis, unless an atypically
developing child’s IEP prescribes special physical education, which
the school must also either provide or arrange.
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Timeline for initial evaluation and IEP development

The IDEA requires schools to conduct initial evaluations within 60

days of receiving parental consent for the evaluation, or

alternatively authorizes states to form their own timeframes for

identification and evaluation of children with disabilities. 

Under that authority, Michigan established a state-specific timeline

for initial evaluation and provision of special education through the

MARSE. 

As a whole, the IDEA establishes quick procedures with short

timeframes designed to provide students with disabilities the

individualized education they need to make progress in school. As

the Supreme Court noted, the IDEA and its core FAPE guarantee

are meant to ensure that children with disabilities receive an

education that is “reasonably calculated to enable a child to make

progress appropriate in light of the child’s circumstances.” 

If a child with a disability has to wait months for procedures to play

out, then the child is not learning during that time and is not

receiving FAPE. For that reason, Michigan’s timeline for initial

evaluation and development of an IEP is short. 

Michigan’s timeline, as dictated by MARSE, is:

• Within 10 school days of receiving a written request for initial

evaluation of a student suspected of having a disability, the

school must provide the child’s parents with written notice of the

proposed initial evaluation and request written consent to evaluate.

• Within 30 school days of receiving the parents’ written consent to

evaluate, the school must perform the initial evaluation, hold an

IEP Team meeting to develop an IEP, and notify the child’s

parents with either an offer of FAPE or a determination of

ineligibility. The parental notice must occur within seven school

days of the IEP Team meeting. Any extension of the 30-day

period must be agreed to by the parent and school in writing.
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• The parents have 10 school days after receiving a notice of an

initial offer of FAPE to provide the school with written parental

consent for the provision of initial special education programs

and services.

• The child’s parents may appeal the determination or the FAPE

offer. If, however, the child’s parents consent to the offer and

provision of FAPE, then the school must implement the child’s IEP

as soon as possible, and not more than 15 school days after

receiving written consent.

Timeline for implementing a transfer student’s IEP

If a child with a disability transfers to a new school within Michigan

during the school year and has an existing IEP from his or her

previous Michigan school, the new school is responsible for

immediately providing FAPE to that child through special

education and related services comparable to those prescribed by

the existing IEP. 

The new school may then either adopt the child’s existing IEP or

develop and implement a new IEP. Michigan requires the decision

to be made within the first 30 school days of the child’s enrollment. 

If a child with a disability transfers from a school in another state

during the school year, the new school must provide the child with

FAPE until it conducts an evaluation and develops and implements

a new IEP. In either case, the new school must “take reasonable

steps to promptly obtain the child’s records, including the IEP and

supporting documents and any other records relating to the

provision of special education or related services to the child,” from

the child’s previous school.
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What limits do special education laws present in cases
of student discipline?

State law on student suspension and expulsion 

In August 2017, amendments to Michigan’s laws on student

discipline went into effect. Instead of being required to suspend or

expel students for certain named offenses, school administrators

now have more discretion to craft appropriate and less severe

punishments. 

The intent of the changes was to minimize exclusion from the

classroom, particularly for at-risk students, including those with

disabilities. Michigan now permits schools to suspend4 or expel5

students who violate the school’s code of conduct6 only after

consideration of seven factors:  

• The pupil’s age, 

• The pupil’s disciplinary history, 

• Whether the pupil is a student with a disability,

• The seriousness of the violation or behavior committed by the

pupil,

• Whether the violation or behavior committed by the pupil

threatened the safety of any pupil or staff member, 

• Whether restorative practices will be used to address the

violation or behavior committed by the pupil, and 

• Whether a lesser intervention would properly address the

violation or behavior committed by the pupil. 

For any expulsion or suspension of more than 10 days, a rebuttable

presumption exists that the suspension or expulsion is not justified

unless the school board—or, for a public charter school, its board of

directors—documents consideration of each of the seven factors

listed above. For a suspension of 10 or fewer days, there is no
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rebuttable presumption, but the board must consider each factor

before deciding to suspend the student.

Schools must also consider using “restorative practices as an

alternative, or in addition to, suspension or expulsion . . . .”

Restorative practices are “practices that emphasize repairing the

harm to the victim and the school community caused by a pupil’s

misconduct.” Restorative practices should be the first consideration

to remediate offenses such as interpersonal conflicts, bullying,

verbal and physical conflicts, theft, damage to property, class

disruption, and harassment and cyberbullying. 

These practices may include “victim-offender conferences that are

initiated by the victim . . . and that provide an opportunity for the

offender to accept responsibility for the harm caused to those

affected by the misconduct and to participate in setting

consequences to repair the harm.” The laws on suspension and

expulsion apply equally to students with and without disabilities.

Removals or suspensions that are not
“changes of placement”

If a school determines that suspension of a student with a disability

is appropriate after consideration of the seven factors, the IDEA

allows the school to remove the child from his or her current

placement for 10 or fewer consecutive school days without

providing any special education or related services.   

The school may: (i) remove the child to “an appropriate interim

alternative educational setting [or] another setting,” or (ii) suspend

the child. The school may remove a child with a disability more than

once for fewer than 10 consecutive school days during the same

school year for separate misconduct if the suspensions do not

constitute a “change of placement.” 

A change of placement can occur in two ways: (i) a single removal

is more than 10 consecutive school days, or (ii) the child has been
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subjected to a series of removals that constitutes a pattern. A

pattern arises if the total number of school days that the child has

been removed in a school year is more than 10, if the behavior that

causes the series of suspensions is substantially similar each time,

and if the removals are close in proximity to each other. Schools are

authorized under the IDEA to determine on a case-by-case basis

whether a pattern of removals is a change of placement. 

During short disciplinary removals that do not constitute a change

of placement and are, in total, 10 school days or fewer in the same

year, schools are not required to provide any services to a child with

a disability. 

During short disciplinary removals that do not constitute a change

of placement but total more than 10 school days in the same year,

the school must provide educational services to the child. In the

latter situation, the school determines what services are needed to

enable the child to continue to participate in the general education

curriculum and progress toward meeting the goals set out in the

child’s IEP. If appropriate, the school must also perform a functional

behavioral assessment of the child and provide behavioral

intervention services to address the child’s underlying behavioral

issue.

Removals or suspensions that constitute
“changes of placement”

If a school determines that a disciplinary change of placement is an

appropriate response to a developmentally atypical child’s violation

of the school’s code of conduct, then the school must provide

educational services to the child, as determined by the child’s IEP

Team. These services can be provided in an interim alternative

educational setting. 

The change of placement may be either through removal or

suspension of the child for more than 10 consecutive school days or

through a pattern of removals that totals more than 10 school days
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in the same year that the school determines is a change of

placement. In addition to providing educational services during the

change of placement, the school may provide, if appropriate, a

functional behavioral assessment and behavioral intervention

services. 

On the day the school decides to remove a child with a disability in

a way that constitutes a change of placement, the school must

notify the child’s parents and provide a procedural safeguards

notice.8 Within 10 days of the school’s decision to implement a

disciplinary change of placement, the school, parents, and IEP Team

must conduct a manifestation determination to determine whether

the child’s behavioral misconduct was “caused by, or had a direct

and substantial relationship to, the child’s disability” or if it was “the

direct result of the LEA’s failure to implement the IEP.” If either is

true, then the school must take additional steps to address the

problem, either by remedying the school’s failure to implement the

child’s IEP or by performing a functional behavioral assessment of

the child and implementing a behavioral intervention plan. The

school must also return the child to his or her original placement. If

the behavior is not a manifestation of the child’s disability, then the

school may discipline the student in the same manner and for the

same duration as a typically developing child would be disciplined,

but the school must provide the educational services noted above.

Special situations

The IDEA permits schools to remove children with disabilities to

interim alternative educational settings for not more than 45 days

in special situations, without regard to whether the child’s behavior

was a manifestation of his or her disability. Those situations include

when a child brings a weapon to school; knowingly possesses, uses,

sells, or solicits the sale of illegal drugs; or inflicts serious bodily

injury on another person at school. 

The above summary regarding discipline of students with

disabilities is meant only as that—a summary. The IDEA and its
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regulations are extremely complex when it comes to matters of

discipline. Charter public schools are strongly advised to

immediately contact an attorney who specializes in special

education matters in any situation where: (i) a child with a disability,

or a child suspected of having a disability, will be suspended for an

amount of time approaching 10 days; (ii) where a child with a

disability must be disciplined for possession of drugs or weapons;

or (iii) where a child with a disability poses a threat to others.

How are the special education laws enforced?

Procedural safeguards 

The IDEA is enforced in part through procedural safeguards

afforded to children with disabilities and their parents. These

procedural safeguards include an opportunity to examine the

child’s education records concerning his or her identification,

evaluation, educational placement, and the provision of FAPE. 

The IDEA’s procedural safeguards

also include: (i) parental notice, (ii)

an opportunity to participate in

meetings on identification,

evaluation, and the provision of

FAPE, and (iii) parental involvement

in all educational placement

decisions. Parents also have the right

to obtain an independent

educational evaluation of their child

at public expense if they disagree

with the school’s evaluation. 

Disagreements between a child’s

parents and the child’s school over

evaluation, educational placement, or

appropriate education and services
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Considerations for
Due Process Complaints

• Relates to the
identification, evaluation,
or placement of a child
with disabilities or
provision of FAPE,

• Must be filed within two
years of alleged violation,

• Is usually filed by a parent,
and

• Involves very quick
timelines for responding
and resolving, so prompt
attention is required.



frequently lead to one side filing an IDEA due process complaint.

For example, if a school believes that its evaluation of a student is

appropriate but the student’s parents disagree and request an

independent educational evaluation, then the school must either

file a due process complaint requesting a hearing to show that its

evaluation is appropriate or ensure that an independent evaluation

is provided.

Due process complaints, the resolution process,
and hearings

When an IEP Team cannot agree as to whether a child is eligible for

services or, if eligible, what special education and related services

must be provided, the IDEA provides for a hearing process to

resolve these differences. Usually, this process is invoked by parents

who disagree with the school’s determination of appropriate

services for the child. The due process hearing timeline includes

short periods for filing, responding to, and resolving disputes, with

the intent to provide FAPE to the child involved as efficiently and

quickly as possible.

The due process complaint

The IDEA provides that either a parent or a public agency may file a

due process complaint that relates to the identification, evaluation,

or educational placement of a child with a disability or the provision

of FAPE to a child. 

The IDEA prescribes a two-year statute of limitations in which a

complaint must be filed. In Michigan, the complaint must be in

writing, signed, and properly filed with the Office of Special

Education in the MDE, also known as MDE OSE. The complainant

must also give copies to the other party or parties. 

The MDE OSE refers the complaint to the Michigan Administrative

Hearing System, or MAHS, which appoints an ALJ, or hearing

officer, to conduct an impartial due process hearing. 
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The school has a responsibility to provide the parents with

information about free and low-cost legal services in the area no

matter who files the complaint. The complaint must include the

child’s name, address, school, a description of the problem, and a

proposed resolution.

The party responding to the due process complaint has a short

amount of time to reply. 

• First, the respondent must immediately notify the OSE that it

received a due process complaint, no later than the next business

day. 

• If the respondent decides to challenge the sufficiency of the

complaint, it has 15 days to notify the hearing officer and the

other party in writing that it believes the complaint does not meet

the IDEA’s requirements. And, regardless of whether the

respondent chooses to challenge the complaint’s sufficiency, the

respondent must provide a written response to the complaint

within 10 days of its receipt. 

• If the respondent is an LEA, which includes a public charter

school in Michigan, the LEA must: 

• Explain why it proposed or refused to take the complained-of

action,

• Describe other options the IEP Team considered and why

those options were rejected,

• Summarize the evaluations, assessments, records, and other

information the school used to make its decision, and 

• Make note of any other relevant factors. 

• If the respondent is a party other than an LEA, such as a parent or

a public charter school authorizer (which are not proper parties

to a due process complaint), that party has 10 days to respond by

specifically addressing the issues raised in the complaint.
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The resolution process

If a parent files a due process complaint, then before a hearing on

the complaint is initiated and within 15 days of the complaint’s filing,

the LEA must convene a meeting with the parents and the IEP

Team to discuss the due process complaint and the facts

underlying it to attempt to resolve the dispute. 

The resolution process may be foregone if the parents and the

school agree in writing to waive it or if they agree to participate in

mediation instead. If the LEA has not resolved the dispute within 30

days of receiving the complaint, then the due process hearing may

occur. 

The due process hearing

The due process hearing is, in essence, a “mini-trial” conducted in

front of a hearing officer. The parties—usually the parents and the

school—are commonly represented by counsel or parent

advocates, and, through their counsel or advocate, present

witnesses, enter exhibits into evidence, and cross-examine the

opposing side’s witnesses. 

Typically, there are opening and closing statements by the counsel

or advocate, as well as briefing on the issues. Following the

conclusion of the hearing, the hearing officer issues a written

decision as to the child’s eligibility, appropriate placement, or FAPE,

as the case may be. The hearing officer’s decision must be

implemented by the school within 15 school days of its receipt. The

school must also provide proof of compliance with the decision to

the MDE OSE.

Judicial review

Under MARSE, “any party who is aggrieved by the final decision in

a hearing . . . may appeal to a court of competent jurisdiction within

90 days after the mailing date of the final decision.” In practice,

cases are most often brought in federal court. 
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While judges give some deference to the determinations of hearing

officers, a judge’s powers of review are broad. Judges may, in their

discretion, hear additional evidence, which would necessitate

another hearing with additional witnesses and exhibits.

Notwithstanding the deference courts must give the hearing

officer’s determination, a court has the power to reverse or modify

that determination. Judges’ decisions, in turn, are reviewable by the

appellate courts. A select few are periodically heard by the U.S.

Supreme Court.

Stay put

During the time a dispute about a child’s eligibility or education and

services is being resolved through administrative and judicial

procedures, the IDEA dictates that the child must remain in his or

her “current educational placement” until the matter is finally

resolved. This is known as the stay put provision, and its

ramifications for schools are considerable.

If a school believes that it should change a developmentally

atypical student’s educational program in order to better provide

that child with FAPE, and the parents disagree and invoke the

hearing process to resolve the issue, the child stays in his or her

current educational placement at school expense. He or she

continues to receive the same special education and related

services that were previously being provided until the dispute is

resolved. 

On the other hand, if the parents wish to change the

developmentally atypical student’s educational program and the

school administration disagrees with the change, the school is

required to provide only those services specified in the child’s last,

undisputed IEP during the administrative and judicial process.

33Special Education Services in Charter Schools



Attorney fees

The IDEA dictates that a court may award parents their “reasonable

attorney fees” if they are the “prevailing party.” 

There is no similar provision allowing for schools to obtain attorney

fees if they are the prevailing party, except in cases where the

complaint or litigation was frivolous, unreasonable, without

foundation, or for an improper purpose such as to harass, cause

unnecessary delay, or needlessly increase the cost of litigation. 

It is far more likely that a parent will be able to obtain their

reasonable attorney fees as an award than that the school will be

able to recover its attorney fees. If, at the end of the administrative

or judicial process, the child’s parents are able to obtain some

modification in the school’s proposed educational program, the

school may have to pay the parents’ attorneys as well as its own.

Mediation

As a less expensive option than the due process complaint and

hearing procedures, the IDEA provides for dispute resolution

through mediation. 

Each school must establish and implement procedures to resolve

disputes through mediation, including disputes that arise before a

due process complaint is filed. The mediation process is voluntary

and cannot be used to deny or delay a parent’s right to a hearing

on a due process complaint or any other rights under the IDEA. 

Mediators must be qualified and impartial. The State of Michigan

bears the cost of mediation. Mediation, if successful, results in a

legally binding written agreement signed by the parties that details

how the dispute was resolved. 
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Administrative agency review of compliance

While the public charter school’s authorizing body is required to

oversee the school’s “compliance with [its] contract and applicable

law,” compliance with the special education laws is also within the

purview of a variety of state and federal agencies. 

While the due process hearing requirements are designed to

resolve disputes between schools and parents regarding either

eligibility or placement, they are not intended to resolve disputes

regarding system-wide compliance with the IDEA’s and Section

504’s procedural requirements. 

The IDEA and Section 504 permit

parents and organizations to file

complaints regarding compliance

issues with a variety of

organizations. Complaints can be

filed with the MDE and may be

investigated either by the MDE

itself or referred to the

intermediate school district or

regional educational service

agency for the county in which

the school is located. 

Moreover, the USDOE may itself

investigate complaints, with

complaints regarding state

compliance with the IDEA being

directed to OSERS and complaints

regarding Section 504 compliance being directed to OCR. Each of

these entities has broad enforcement powers, with the ultimate

sanction available to them being the withholding of governmental

funding. Accordingly, inquiries from these agencies must be

addressed promptly and, until school administrators become

familiar with the compliance process, seeking advice of counsel is

strongly recommended.
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A student with (1) a physical
or mental impairment that
substantially limits a major
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of such an impairment; or
(3) is regarded as having
such an impairment.  The
student must also be
“qualified” in order to satisfy
Section 504’s requirements.
One definition of “qualified”
is if the student is a student
with a disability to whom the
state must provide FAPE
under the IDEA.



What is the relationship between special education
laws and laws against discrimination on the basis of
disability (Section 504, the ADA, and the PDCRA)? 

As noted above, state and federal anti-discrimination laws,

specifically Section 504 of the Rehabilitation Act of 1973, the ADA,

and Michigan’s Peoples with Disabilities Civil Rights Act, or PDCRA,

must be read in tandem with special education laws. 

While there is considerable overlap between the requirements of

these anti-discrimination laws and the IDEA, the anti-discrimination

laws protect more people with disabilities than the IDEA and

impose additional requirements on

schools. As with the IDEA, students

enrolled in charter public schools have

the same rights under Section 504,

the ADA, and the PDCRA as students

enrolled in traditional public schools.

Duty not to discriminate

Section 504 demands that recipients

of federal funds not discriminate on

the basis of disability. LEAs, as

recipients of federal funds through the

IDEA and other federal education

programs, are prohibited from

discriminating against either

prospective or current students under

Section 504. 

Section 504 requires equal treatment for students with disabilities

unless different treatment is necessary to provide a student with

disability aids, benefits, or services as effective as those provided to

other students. Section 504 also prohibits, whether through policy

or practice, a charter public school from excluding students with

disabilities.
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to the greatest extent

possible.  In other words, it is

a broader law than the IDEA,

but there is overlap.



The ADA demands that public entities—meaning any state or local

government and any department, agency, special purpose district,

or other instrumentality of a state or local government—provide

equal opportunity to persons with disabilities to participate in and

obtain the benefits of services, programs, or activities provided or

made available by a public entity. 

The ADA applies to public entities even if they do not receive

federal funding. 

Similarly, Michigan’s PDCRA guarantees “full and equal utilization of

public accommodations, public services, and educational facilities

without discrimination” and applies to all educational institutions,

both public and private.10 These state and federal laws’ prohibitions

against disability discrimination apply not only to students with

disabilities but to parents, employees, and members of the general

public. Disability discrimination that violates one of the three laws

generally constitutes a violation of the other two, as well. Therefore,

we will generally refer to Section 504, the ADA, and the PDCRA

interchangeably.

Types of disabilities covered

Section 504, the ADA and the PDCRA define “disability” broadly.

Almost anyone who has a physical or mental impairment that

substantially limits one or more major life activities, has a history of

such impairment, or is regarded as having such an impairment is

protected from discrimination by these statutes. 

Thus, more students will be eligible for the protections of anti-

discrimination laws than are eligible under the IDEA’s narrower

definition of “disability,” which includes only those students with

disabilities who require special education services. Because of this

dichotomy, students who are eligible for services under the IDEA

are also protected by Section 504 and the ADA—students with

disabilities who do not need special education services, however,

are protected only by anti-discrimination laws and not by the IDEA.
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Duty not to retaliate

Section 504 and the ADA include explicit provisions that prohibit

coercion against an individual with disabilities who wishes to

exercise his or her legal rights and prohibit retaliation against a

student or parent who has exercised such rights. 

Duty to provide FAPE

The regulations construing Section 504 and the ADA require that

schools provide all students with disabilities with FAPE. By

adhering to the requirements of IDEA, schools meet the

requirements of Section 504 and the ADA for students receiving

special education and related services. 

But schools also must provide other types of accommodations and

services to students with disabilities under Section 504 and the

ADA who are ineligible for IDEA special education services. 

Providing FAPE to students with other types of disabilities may

involve making various accommodations, including steps such as

preferential seating, increased time to take tests, oral presentation

of testing materials, as well as other modifications to the learning

environment and instructional methods. These accommodations

should be set forth in a “Section 504 Plan” developed in the same

way that an IEP is developed, shared with the student’s teachers,

and revised annually.

Access to facilities

Section 504 and the ADA have specific rules concerning physical

access of persons with disabilities to facilities. For instance, in

determining a new facility’s site or location, a school may not make

a selection that has the effect of excluding people with disabilities

from, denying them the benefits of, or otherwise subjecting them to

discrimination. 

New facilities must be readily accessible to and useable by

individuals with disabilities. An existing site must be “readily
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accessible” when “viewed in its entirety.” Section 504 provides broad

protection for students with disabilities. This document provides an

overview of some of the obligations imposed on charter public

schools under Section 504, but further review of such obligations

should be done if any specific questions or situations arise. 

Appendix B offers some additional resources that provide such

guidance.

What are the financial limits, if any, to a public charter
school’s obligation under special education laws?

As well as being bound by the requirements of the IDEA, charter

public schools are entitled to the IDEA’s benefit—federal financial

assistance. Federal funds are allocated to each state according to a

formula established in the IDEA’s regulations. Each state may

reserve a portion of the federal funds to administer the IDEA and

coordinate its activities in that state. Each state must distribute the

remainder of its IDEA Part B funds to LEAs in the state that have

established their eligibility. 

Since Michigan charter public schools are LEAs, they are entitled to

receive these funds if they have established their eligibility. Eligible

LEAs are entitled to receive Part B funds even if they are not

currently serving any students with disabilities. 

The IDEA also requires that for charter public schools that are

“within” an LEA, the LEA must serve children with disabilities

attending charter public schools in the same manner as it serves

children with disabilities in its other schools. The IDEA also directs

LEAs to provide federal funds to charter public schools in the same

manner they provide such funds to other schools. 

As previously noted, charter public schools that are authorized by a

traditional school district are created as their own LEAs and are

fully responsible for providing special education services.

All Michigan charter public schools are within a particular

intermediate school district, or ISD, and ISDs are also LEAs. 
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Under the Code, ISDs are required to “[d]evelop, establish, and
continually evaluate and modify in cooperation with its constituent
districts, a plan for special education that provides for the delivery
of special education programs and services designed to meet the
individual needs of each student with a disability” within the ISD.
Each ISD’s special education plan “coordinate[s] the special
education programs and services operated or contracted for by the
constituent districts [and is] submitted to the superintendent of
public instruction for approval.” 

While the ISD is obligated to ensure that all schools—including
charter public schools—within its geographic boundaries are
included in its plan, there is often a lag between the time when a
charter school begins operating and when it is added to the ISD’s
plan. Therefore, it is incumbent on the public charter school to
establish a relationship with its ISD early on and to advocate for an
amendment to the ISD’s existing plan so that it can be added as a
member. ISDs distribute all IDEA Part B funds to their LEA schools
in compliance with their plan, so schools must engage their ISDs to
allow them to draw on ISD resources to the same extent that other
local school districts draw on such resources. 

The IDEA provides that any amounts provided to an LEA under
Part B “must be used only to pay the excess cost of providing
special education and related services to children with disabilities…
and must be used to supplement state, local, and other federal
funds and not to supplant those funds.” This means that an LEA
must spend “at least a minimum average amount for the education
of its children with disabilities” before using Part B funds. It must
spend the same amount to educate children with disabilities as its
spends to educate children without disabilities as an “average
annual per-student expenditure.” 

Federal funding is rarely sufficient to cover the excess costs of
special education and related services, however. The majority of
these costs are borne by the public schools. Therefore, perhaps
among the most vexing questions presented by the special
education laws are the limits of a school’s obligations to provide FAPE. 

The U.S. Supreme Court has suggested that a school’s financial
constraints should play only a minor role in the development of an
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IEP. In Cedar Rapids Community School District v. Garret F., 526
U.S. 66 (1999), the Supreme Court considered the extent to which a
school district was obligated to provide “related services” to a
ventilator-dependent paralyzed student who was a wheelchair user.
The student’s parents requested that the student be provided with
“continuous one-on-one nursing services” during the school day,
since the student could not remain in school without such care. The
Supreme Court rejected the school district’s argument that the
financial burden of the services should be considered. Accordingly,
once an IEP Team determines that certain services are needed to
afford a disabled student meaningful access to a public education,
while the financial burdens imposed by the services may be
relevant, they are not determinative.

OSERS’s December 2016 guidance similarly stated that there are no
limits on the amount or type of special education or related
services that can be provided to children with disabilities who
attend charter public schools. According to OSERS: 

[A] charter school LEA or the LEA of which the charter school is a
part may not unilaterally limit the services it will provide a particular
child with a disability. The charter school LEA, or the LEA that
includes the charter school, must provide a program of [free
appropriate public education] for the child in the [LRE] in which the
child’s IEP can be implemented . . . . The IEP Team is responsible for
determining the special education and related services and
supplementary aids and services necessary to make FAPE available
to the child with a disability.

That decision is not based on the cost of the education and services,
but on the child’s unique needs. The OSERS guidance also advised
that if the school does not currently provide the special education
and related services that the child’s IEP requires, the school “does
not . . . have the option of refusing to ensure that the child is
provided all necessary special education and related services at
public expense and at no cost to the parents in accordance with the
child’s IEP.” Instead, the school must find some other way to provide
the IEP, either by providing the services itself, contracting with other
public or private providers, or making some other arrangement. This
may include placing the child in a private school at public expense.
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Specific Challenges
Presented to Charter
Public Schools by
Special Education Laws

What are some ramifications of adhering to special

education laws that are particular to charter public schools?

Zero-reject

Charter public schools must accept students with disabilities.
Charter public schools cannot categorically exclude students with
disabilities or students with certain disabilities. Moreover, charter
public schools cannot explicitly or implicitly encourage students
with disabilities who are interested in enrolling to abandon special
education services as a condition of enrollment. 

Once a student with a disability is enrolled, the school must provide
FAPE in accordance with the student’s IEP or, if the school believes
the student’s IEP and placement should be changed, it must follow
the IDEA’s procedural and substantive requirements to make the
change, including notification to the student’s parents, an IEP Team
meeting, and parental consent to the new IEP.

Limits on clustering and inter-district agreements

Traditional public schools, especially in small school districts, often

employ “clustering” or “inter-district agreements” to provide special

education services. 

For instance, a school district may place all students with a

particular disability in one school to avoid the cost of providing

equipment, staff, and services in each school. 
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Charter public schools that lack a strong relationship with their
ISDs, on the other hand, are less free to engage in these
instructional delivery methods. If a student with a disability seeks to
attend a particular public charter school because of its particular
approach to education, this student cannot be sent to another
school with a more traditional approach or curriculum. To do so
would violate the student’s right to participate equally in a benefit
conferred by a public entity—namely, the educational philosophy
and approach of the public charter school.

Responsibilities of charter public schools delivering
instruction online

Virtual, or online, charter public schools are subject to the IDEA’s

requirements, as well as the requirements of Section 504, the ADA,

and the PDCRA, to the same extent as all other charter public

schools. This includes identification of children with disabilities,

evaluation, development of IEPs, and provision of FAPE. 

Virtual schools, therefore, must have policies and procedures in

place to implement the IDEA and address the unique

circumstances of online education. Virtual schools may have

additional difficulty complying with the IDEA’s mandates because

students at virtual schools do not spend time in the presence of

their teachers, but attend classes and complete assignments over

the internet. This may affect several aspects of IDEA compliance. 

Teachers at traditional schools are often able to identify children

who may be eligible for special education and related services

because they interact with the students over extended periods of

time. Teachers and students at virtual schools do not have the same

in-person contact, so other methods of identification must be

implemented. In a “Dear Colleague” letter issued in August 2016,

OSERS warned that “[i]n general, reliance on referrals by parents

should not be the primary vehicle for meeting IDEA’s child find

requirements” for virtual schools. The guidance suggests that

virtual schools may need to implement additional student

screenings to properly identify students with disabilities.
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Public charter school dissolution

When a public charter school closes and dissolves, it has certain
responsibilities with respect to its students with disabilities. For one, the
public charter school must ensure that all student records are promptly
transferred with students to their new schools, especially if the student
has an IEP that the new school will be responsible for implementing. 

If the dissolving school has purchased equipment with IDEA Part B
funds, then the school is responsible for following grant closeout
procedures codified in federal regulations.12 When a public charter
school that is an LEA closes in Michigan, the MDE is responsible for
ensuring that students with disabilities continue to receive FAPE
through an appropriate new placement—and is responsible for
following proper procedures if the new placement constitutes a
change of placement that substantially or materially alters the
child’s educational program.

Transferring student records

When a student with a disability transfers to a new school in a new
LEA, the new public agency is responsible for obtaining the
student’s records and IEP from his or her previous school. Although
the initial responsibility lies with the new school, the previous
school has a corresponding responsibility to promptly respond to
the request for records. 

If a school fails to transfer a disabled student’s records to the
student’s new school, the new school will be unable to timely
implement the child’s IEP and provide the child with the special
education and related services the child needs to receive FAPE. 

If a large population of students transfers to new schools because a
school closes, the closing school should make it a priority to send
records as soon as possible to the students’ new schools as
authorized by the student’s parents—especially for students with
disabilities—so that the new schools are aware that IEPs exist and can
begin implementation. Otherwise, many students with disabilities
may not receive the FAPE to which they are entitled until they are
re-identified and evaluated, which may take considerable time.
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The Role of Public
Charter School
Authorizing Bodies and
Oversight
Responsibilities
Regarding Special
Education in Michigan

What is an authorizer’s role in the day-to-day
operations of a charter public school?

Charter public schools have been in existence in Michigan for

almost 25 years. Over this time period, many questions have been

raised about the roles and relationships of the parties involved with

establishing and operating a charter school. Frequently, these

questions concern an authorizing body’s role in the operations of

the charter school. 

Mistakenly, parties sometimes sue authorizing bodies for the

actions of charter public schools, even though the authorizing body

is not a proper party to a lawsuit. Understanding—and explaining—

the authorizing body’s role is crucial when named in such a suit or

special education complaint.

Under Michigan law, an authorizing body is “responsible for

overseeing compliance by the [public charter school’s] board of

directors with the contract and all applicable law.”  An authorizing

body’s oversight responsibility is regulatory in nature and focuses
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on monitoring whether the public charter school’s board of

directors is carrying out its public responsibilities. 

Authorizing bodies are not responsible for the daily operations of a

charter school and are not responsible for providing education to

children with disabilities. Instead, these responsibilities lie with the

charter school’s board of directors, which also is primarily

responsible for ensuring that the school operates in compliance

with the school’s chartering contract and all applicable law. By

contrast, the authorizing body’s responsibilities focus on

monitoring whether the school’s board is carrying out its public

responsibilities. This relationship is regulatory in nature and is

governed by the Code and any agreements between the entities.

Issuing a contract to a charter school does not in any way affiliate

the authorizing body with the charter school. Under the Code,

charter public schools are organized as stand-alone nonprofit

corporations whose operations and corporate structure are legally

independent of the authorizing bodies. 

Therefore, an authorizing body is not responsible for the actions of

a charter school, and its responsibilities are limited to ensuring that

the terms of the contract and applicable law are followed by the

school board. If an authorizing body finds that a charter school is

not complying with the terms of the contract and applicable law,

then it must alert the school’s board of any violations. If a charter

school continually fails to comply with the terms of its contract,

then the authorizing body may take steps to revoke the contract.

An authorizing body is not responsible, however, for administering

a school’s day-to-day compliance with the contract and applicable

law. 

If a public charter school fails to comply with the terms of the

contract issued by its authorizing body or fails to comply with

applicable law, the authorizing body may revoke the school’s

contract, but the authorizing body is not rendered liable for the

actions of the public charter school through its role as authorizer.
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Indeed, charter public schools are separate legal entities formed

under the Michigan Nonprofit Corporation Act—issuing a contract

to a public charter school does not in any way legally affiliate the

authorizing body with the public charter school. 

With respect to special education services, the same analysis is

true. As authorizing bodies have no involvement in the day-to-day

operations of charter public schools, they are not responsible for

providing education to children with disabilities. 

An authorizing body’s role is one of oversight, like a public

regulator, but unlike other public agencies that are specifically

identified under IDEA for a particular role, there is no role identified

in IDEA for the authorizing body. As an authorizing body, it cannot

make decisions about educational plans for individual students.13

Any implementation of the required remedies under a due process

complaint or a state complaint would be performed by the public

charter school, the ISD and the MDE. 

How should an authorizing body respond when named
as a respondent in a special education due process
complaint?

Due process complaints, as described above, are filed by a parent

or a public agency on matters relating to the identification,

evaluation, or educational placement of a child with a disability or

the provision of FAPE to that child. The overall process is described

in detail earlier in this document, and authorizers should be familiar

with the relevant federal and state regulations when such a

complaint is received.

One of the most crucial aspects of such a complaint that an

authorizing body should be aware of is the quick time frame

required for responding. As described previously, a respondent

must immediately notify the OSE that it received a due process

complaint no later than the next business day. And, if the

respondent decides to challenge the sufficiency of the complaint, it
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has only 15 days to notify the hearing officer and the other party in

writing that it believes the complaint does not meet the IDEA’s

requirements. 

Regardless of whether the respondent chooses to challenge the

complaint’s sufficiency, however, the respondent must provide a

written response to the complaint within 10 days of its receipt.

Indeed, the entire purpose of a due process complaint is to confirm

that a child is receiving the proper and appropriate education; thus,

the process is designed to ensure that any potential problem is

addressed as soon as possible. Thus, even though an authorizing

body in Michigan is not a proper respondent, the authorizing body

should be aware of the tight timelines for responses to ensure that

it does not waive any potential rights or defenses.

After an authorizing body receives a complaint (or learns of such a

complaint in which it is named), its counsel should be in contact

with the public charter school to

obtain the relevant information

surrounding the complaint and should

consider contacting the complainant’s

attorney. There are often

misperceptions about the authorizing

bodies’ role and duties with respect to

the schools they authorize and special

education. Often, once the roles are

clearly explained, complainants agree

to voluntarily dismiss authorizing

bodies from such complaints. 

Indeed, prior complaints and litigation

over the past two decades support

the idea that an authorizing body is

not a proper party to such a lawsuit

under the theory that an authorizing

body is not liable for the actions of a
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named in a complaint?
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2. Contact the authorized school
to obtain relevant information,

3. Counsel should consider
contacting complainant’s
counsel to explain authorizing
body’s role, and

4. Timely respond to any
complaint to avoid waiving
any defenses.



charter school.14,15 If such conversations do not result in voluntary

dismissal, however, the authorizing body should consider filing a

motion to dismiss the complaint with respect to the authorizing

body.

As discussed previously, authorizing bodies are not responsible for

the daily operations of a charter school, nor do they have any

ownership interest in or control over a charter school’s property.

Instead, these responsibilities lie with the charter school’s board of

directors, who is also primarily responsible for ensuring that the

school operates in compliance with the school’s chartering contract

and all applicable law. 

Moreover, the due process complaint and hearing system

established by the IDEA is intended to remedy problems and

disputes between parents of children with disabilities and the

public agencies responsible for identifying, evaluating, and placing

those children in educational settings that will meet their needs.16

The IDEA procedures for filing a due process complaint do not

contemplate a state hearing system with broad jurisdiction over an

unrestricted number and kind of parties; rather, the IDEA states that

only a “state educational agency, state agency, or local educational

agency that receives assistance” need establish and maintain

procedural safeguards and complaint processes for matters

“relating to the identification, evaluation or educational placement

of [a] child, or the provision of a [FAPE] to [a] child.”17

In fact, the IDEA and its implementing regulations as a whole apply

only to SEAs, LEAs, ISDs, and other public agencies that are

directly responsible for administering and providing educational

services to children with disabilities.18 Similarly, the MARSE apply

only to “all public agencies in the state,”19 which expressly “includes

the SEA, LEAs, ISDs, nonprofit charter public schools that are not

otherwise included and any other political subdivisions of the state

that are responsible for providing education to children with

disabilities.”20
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But generally, authorizing bodies are not subject to the IDEA, as

they do not have any legal obligation regarding the identification,

evaluation, educational placement of, or provision of FAPE to

students with disabilities. The IDEA due process complaint

procedures, like the rest of the IDEA and its implementing

regulations, apply only to SEAs, LEAs, ISDs, and other public

agencies that perform similar services. 

An authorizing body should respond to any complaint, when

appropriate, by explaining the critical distinction between

authorizing bodies and the schools they authorize. 

There may be additional reasons as to why dismissal is appropriate,

including the complaint being time-barred or failing to meet the

statutory requirements for relief, but the structural and legal

differences between authorizing bodies and the schools themselves

are often misunderstand and generally form the basis for dismissal. 
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State Complaint vs. Due Process Complaints

State Complaints

May be filed by anyone

State complaints
may involve violation
of any state or federal
education law

Within 1 year of violation

Not necessarily

Who may file?

Subject matter?

Time limit?

Response
required?

Due Process Complaints

May be filed by parent/
guardian or public agency 

Due process complaints
more specifically involve
the provision of FAPE or a
proposal or refusal to
identify, evaluate, or place
a child with a disability

Within 2 years of violation

Yes, within 10 days of
receipt



The state complaint process

A second type of complaint that could be filed related to special

education is a state complaint, which is an alternative procedure

available to address special education issues. A state complaint can

be filed by anyone, not just a parent or guardian, about any

allegation of a violation of state or federal education law. 

The process for such complaints is different from a due process

complaint—and the obligations for a respondent are different—so

one must carefully evaluate whether the complaint received is a

due process complaint or a state complaint. A brief overview of the

state complaint process is provided below. The full rules should be

reviewed when a particular complaint is received to ensure full

compliance, as well as check for any updates to the process.

A state complaint is filed with the MDE and must be filed within one

year of the date of the alleged violation. The filing of the complaint

begins the 60-day timeline for the investigative process. 

If, after the state determines the complaint is sufficient, then the

OSE will notify the ISD of the complaint and established timelines. If

the complaint is against the LEA, the OSE will encourage the ISD to

assist the LEA in resolving the issue. The OSE will send Introduction

Letters to all relevant parties, which will explain and encourage

mediation to resolve the issues. The OSE will lead the investigative

process to obtain the relevant information and documents as well

as determine the appropriate corrective action. 

The OSE will compose a State Education Agency (SEA) Report, in

which it will set forth what, if any, corrective action is required. The

OSE will make such a determination in consultation with the ISD.

The draft report will be reviewed by the Supervisor of the Program

Accountability Unit and revisions will be made if necessary. Finally,

no later than 60 days after the complaint is received by the MDE,21

the OSE will distribute the final report to all appropriate recipients

and will notify the complainant that the final report has been issued.
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Given the nature of state complaints and the state-led process, an

authorizing body’s involvement in such complaints should be

minimal. If a complainant, however, serves such a complaint on an

authorizing body, that authorizing body should contact the state to

notify them of the receipt as well as to confirm that the complaint is

indeed a state complaint under which the authorizing body has no

affirmative obligations.
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Appendix A 

Key Terms

ADA – Americans with Disabilities Act: The federal law that prohibits public

entities from discriminating against people on the basis of disability.

ALJ – Administrative Law Judge: An impartial hearing officer who presides

over administrative hearings, including special education due process

hearings, as part of the Michigan Administrative Hearing System.

Change of Placement: A change of placement occurs if: (i) the school

removes the child from his educational placement (as specified by the IEP)

for more than 10 consecutive school days; or (ii) the school removes the

child from his educational placement on several occasions that add up to

more than 10 school days that constitute a pattern of exclusion from

school.

Child Find: The IDEA includes the child find mandate. Child find requires all

school districts to identify, locate, and evaluate all children with disabilities,

regardless of the severity of their disabilities. This obligation to identify all

children who may need special education services exists even if the school

is not providing special education services to the child.

ESA – Educational Service Agency:  A regional public multiservice agency

authorized by state law to develop, manage, and provide services or

programs to local educational agencies. An ESA is recognized as an

administrative agency for purposes of the provision of special education

and related services provided within public elementary schools and

secondary schools of the state. Intermediate school districts are

educational service agencies.

FAPE – Free Appropriate Public Education: The term used to refer to the

education guaranteed to all children with disabilities under the Individuals

with Disabilities Education Act. FAPE includes special education and

related services that: (i) are provided at public expense, under public

supervision and direction, (ii) meet the standards of the state educational

agency, (iii) include appropriate preschool, elementary or secondary school

education, and (iv) are provided in conformity with a disabled child’s IEP.
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Full and Individual Initial Evaluation: Each public agency must conduct a
full and individual initial evaluation before the initial provision of special
education and related services to a child with a disability. The initial
evaluation must consist of procedures to determine if the child is a child
with a disability and to determine the educational needs of the child.

IDEA – The Individuals with Disabilities Education Act: The federal law that
guarantees all children with disabilities FAPE and authorizes federal funding
to states to assist them in providing that education.

IEP – Individualized Education Program: The program of special education
and related services for a child with a disability that is written down and
developed, reviewed, and revised in accordance with regulations under the
IDEA. 

IEP Team – Individualized Education Program Team: The group of
individuals responsible for developing, reviewing, and revising a child’s IEP.

ISD – Intermediate School District: School districts at the county or regional
level that provide administrative and other services for local school districts,
local educational agencies and charter public schools. Section 380.1711(1)(a)
of the Code requires each intermediate school district school board to
develop and maintain an ISD Plan for the delivery of special education
programs and services. The ISD Plan documents information about the
delivery system of special education programs and services within the ISD
and each constituent LEA, including charter public schools.

LEA – Local Educational Agency: The term used in the IDEA to refer to
local and intermediate school districts. In Michigan, charter public schools
are local educational agencies for purposes of the Individuals with
Disabilities Education Act. As defined in the IDEA, an LEA is “a public
board of education or other public authority legally constituted within a
state for either administrative control or direction of, or to perform a
service function for, public elementary schools or secondary schools in a
city, county, township, school district, or other political subdivision of a
state, or for a combination of school districts or counties as are recognized
in a state as an administrative agency for its public elementary schools or
secondary schools.” 

LRE – Least Restrictive Environment: The idea that children with disabilities
should, to the greatest extent possible, be educated with their nondisabled
peers in regular education classrooms. Schools must educate children with
disabilities in the “least restrictive environment” out of a continuum of
alternative placements.
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MAHS – Michigan Administrative Hearing System: An independent and

autonomous agency within Michigan’s Department of Licensing and

Regulatory Affairs that provides ALJs and hearings for many administrative

matters, including for special education due process hearings under the

Individuals with Disabilities Education Act.

MARSE – Michigan Administrative Rules for Special Education: Rules

promulgated by the MDE that implement the IDEA in Michigan and impose

additional requirements on Michigan schools with respect to educating

children with disabilities.

MDE – Michigan Department of Education: The state educational agency in

Michigan responsible for overseeing all public education in the state.

Multidisciplinary Evaluation Team: An evaluative panel composed of

professional staff and the parent/guardians of the student. The team will

compile all relevant data and consider other potentially necessary evaluations

to make determinations about the child’s strengths, needs, and placement.

OCR – Office for Civil Rights: The office within the USDOE that enforces

Section 504 of the Rehabilitation Act of 1973, which prohibits discrimination

based on disability in any program or activity operated by recipients of

federal funds. The Office for Civil Rights also enforces Title II of the ADA,

which prohibits discrimination based on disability by public entities.

OSERS – Office of Special Education and Rehabilitative Services: The office

within the USDOE that enforces the IDEA.

OSE – Office of Special Education: The office within the MDE that is

responsible for general supervision, administration, and funding of special

education programs and services for children with disabilities. 

Part B Funds: The largest and most often discussed part of the IDEA is

Part B, Assistance for Education of all Children with Disabilities, which

covers special education for children and youth with disabilities between

the ages of 3 and 21. Approximately 95 percent of total IDEA

appropriations fund the Part B, Section 611, grants-to-states program. 

PDCRA – The Persons with Disabilities Civil Rights Act: A Michigan law that

guarantees full and equal access to public accommodations, services, and

education to people with disabilities, among other civil rights guarantees.
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Related Services: Services related to special education, including

transportation and such developmental, corrective, and other supportive

services as may be required to assist a child with a disability to benefit

from special education, and includes early identification and assessment of

disabling conditions in children. 

Restorative Practices: An effective approach to student discipline that has

the potential to transform behavior by focusing on building and restoring

relationships.

Revised School Code:Michigan’s Act 451 of 1976, a general powers act

establishing the state’s K–12 public education system and governing the

operation of the state’s public schools.

SEA – State Educational Agency: The state board of education or other

agency or officer primarily responsible for the state supervision of public

elementary schools and secondary schools. In Michigan, the MDE is the

state educational agency.

Section 504: A part of the Rehabilitation Act of 1973 that prohibits

discrimination based upon disability. Section 504 is an anti-discrimination,

civil rights statute that requires the needs of students with disabilities to be

met as adequately as the needs of the non-disabled are met.

Stay Put: Placement decisions are made by the IEP team. If there is a

disagreement, federal law requires that the child remain in his or her

current educational placement throughout any legal review. This rule is

called the “stay put” or “pendency” provision.

USDOE – The United States Department of Education: The U.S. federal

agency responsible for the establishment of policy for—and administration

and coordination of—most federal assistance to education. The agency

also collects data on U.S. schools and enforces federal educational laws

regarding privacy and civil rights.
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Appendix B

Additional Resources

For more on Section 504 of the Rehabilitation Act, see “Frequently Asked

Questions about the Rights of Students with Disabilities in Charter public

schools under Section 504 of the Rehabilitation Act of 1973,” available at:

https://www2.ed.gov/about/offices/list/ocr/docs/dcl-faq-201612-504-

charter-school.pdf.

For more on the IDEA, see “Frequently Asked Questions about the Rights

of Students with Disabilities in Charter public schools under the Individuals

with Disabilities Education Act,” available at:

https://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/faq-idea-

charter-school.pdf.

To access the Michigan Administrative Rules for Special Education

(MARSE) with Related IDEA Federal Regulations, see

https://www.michigan.gov/documents/mde/MARSE_Supplemented_with_

IDEA_Regs_379598_7.pdf.
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Endnotes
1 Community colleges include both community colleges created under the Michigan
Community College Act, MCL 389.1 et seq., and tribally controlled community
colleges that meet certain requirements under the Code.

2 One distinct requirement of Michigan law is the age of eligibility for special
education and related services.  Whereas federal law requires that a state provide
services to students with disabilities only between the ages of 3 and 21 (or upon
graduation from high school, whichever happens first), Michigan law requires that
such services be provided until the student reaches the age of 26 (or upon
graduation from high school, whichever happens first).

3 District-authorized charter public schools are not considered “schools of an LEA,”
as charter public schools in Michigan exist as independent LEAs in and of
themselves. District-authorized charters are, however, considered to be
constituent districts of the local ISD.

4 As defined in the Code, “suspend” means to exclude a pupil from school for
disciplinary reasons for a period of fewer than 60 school days.

5 As defined in the Code, “expel” means to exclude a pupil from school for
disciplinary reasons for a period of 60 or more school days.

6 Several types of misconduct are specifically identified: The laws on suspension and
expulsion apply to students in sixth grade and above who commit a physical
assault on school property against another student or against a school employee,
volunteer, or contractor; who commit a gross misdemeanor or who are
persistently disobedient; who possess a dangerous weapon in a weapon free
school zone (other than a firearm, an offense for which the student must be
expelled if there are no mitigating circumstances, without consideration of the
seven factors); or who commits arson or criminal sexual conduct on school
property.

7 If the student committed a gross misdemeanor or is persistently disobedient and
“[i]f there is reasonable cause to believe that the pupil is a student with a disability,
and the school district has not evaluated the pupil . . . . to determine if the pupil is
a student with a disability,” Michigan law requires the intermediate school district
of which the school is a constituent to evaluate the student immediately.

8 Procedural safeguards notices are discussed in more detail on page 29.

9 A “public agency” is the state educational agency (the MDE), an LEA, or an
educational service agency. In Michigan, public agencies include charter public
schools as LEAs.  Public charter school authorizers, however, are not “public
agencies” under the IDEA’s definition.
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10 The PDCRA establishes specific prohibitions applicable to educational institutions
in addition to the general prohibition against disability discrimination. For example,
under the PDCRA, schools may not “[e]xclude, expel, limit, or otherwise
discriminate against an individual seeking admission as a student or an individual
enrolled as a student in the terms, conditions, and privileges of the institution,
because of a disability that is unrelated to the individual’s ability to utilize and
benefit from the institution, or because of the use by an individual of adaptive
devices or aids.” Section 504 and the ADA provide similar protections for students
with disabilities for admission and enrollment in schools.

11 Charter public schools that have been authorized by a traditional district LEA are
not considered to be “within” that LEA for special education purposes.

12 The grant closeout procedures are found at 2 CFR part 200.

13 Moreover, under Michigan law, the Court of Claims is the court that has exclusive
jurisdiction to hear claims against an authorizing body.  MCL 600.6419.  

14 See, e.g., Carson, et al v El-Hajj Malik El-Shabazz Academy, et al, File #96-84606-
CK (Ingham County Circuit Court, 1996); Hamm v Huizenga, et al, Case No. 99-
08631-AZ (Kent County Circuit Court, 1999); Daugherty v Vanguard Charter
Academy, 116 F Supp 897 (WD Mich 2000); John L. Davis, et al v Grand Valley
State University, et al (Muskegon County Circuit Court, 2008).

15 In addition to cases that have been decided in court, most cases are voluntarily
dismissed against authorizing bodies (usually through an amendment of the
complaint or by stipulation of the parties) once plaintiff’s counsel understands the
role of the authorizing body.  See e.g., Cohen v Faxon Language Immersion
Academy et al, Case No. 16-154106-CZ (Oakland County Circuit Court); and Earl v
Eagle’s Nest Academy, Grand Valley State University, Case No 16-106216-CB
(Genesee County Circuit Court).

16 See generally 20 USC 1411-15; 34 CFR 300.2, 300.500-518

17 20 USC 1415(a), (b)(6)(A).

18 20 USC 1415; 34 CFR 300.2, 300.500–300.518

19 Mich Admin Code, R 340.1701,

20 34 CFR 300.33

21 Time exceptions may only be granted if (1) exceptional circumstances exist, or (2)
the complainant and the public agency involved agree to extend the time in order
to mediate under the MARSE.  R § 300.152.
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